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INTRODUCTION 

1. The BCCLA agrees with and adopts the submissions of the Appellants on all of 

the issues they identify in their Introduction. The BCCLA will focus its submissions 

exclusively on the issue of whether the Charter applies to the Respondents. 

Canadian Charter of Rights and Freedoms, Part I of the 
Constitution Act, 1982, being Schedule B to the Canada Act 
1982 (U.K.), 1982, c. 11, section 32(1). 

ARGUMENT 

2. The BCCLA submits that the Charter applies to entities other than the 

provincial and federal government in two ways. First, where an entity is governmental in 

nature, the Charter applies to all of that entity's activities. Second, where an entity is not 

governmental in nature, that entity may be bound by the Charter in respect of certain 

governmental activities it performs where those activities amount to the implementation of 

governmental policy. 

EMridge v. British Columbia (Attorney General), [I9971 3 
S.C.R. 624 at para. 44. 
Godbout v. Longueil (City), 119971 3 S.C.R. 844 at para. 
47. 

3. The BCCLA submits that the Respondents are of the first type -- they are 

entities which are governmental in nature - and that the Charter applies to all of the 

Respondents' activities. 

4. Entities that are governmental in nature may be characterized as such either 

because they are directly controlled by a traditional government or because they are in their 

own right "emanations" of government or entities which are "part' of the fabric" of 

government. In essence, they are subsidiary government entities created by the provincial or 



- 
federal government which exhibit the hallmarks of government. The BCCLA respectfully 

submits that the Respondents on this Appeal are emanations of government in their own right. 

The BCCLA notes the Appellants' submissions that in any event the Respondent BC Transit 

acts in many respects as an agent of government, and adopts those submissions as an 

alternative argument. 

Eldridge, supra at para. 40. 
Godbout, supra at para. 47. 

5. In Godbout v. Longueuil (City), La Forest J . ,  writing for the majority on the 

application of the Charter to municipalities, identified four hallmarks of government for 

determining whether or not the municipality in question in that case was governmental in 

nature: 

(a) First, are the representatives of the entity elected by members of the general 

public and accountable to their constituents in a manner analogous to that 

which Parliament and the provincial legislatures are accountable to the 

electorates they represent? 

(b) Second, does the entity possess a general taxing power? 

(c) Thiid, is the entity empowered to make laws, to administer them and to enforce 

them? 

(d) Fourth, and most significantly, does the entity derive its existence and 

lawmaking authority from a province? 

Godbout, supra at para. 51. 

6. These four hallmarks of government were also applied by Gonthier J. in 

Chamberlain v. Surrey School District No. 36, a case involving an attempt to impugn two 



resolutions of the Surrey School Board declining to approve three books for use in 

kindergarten and grade one classrooms. Although the majority in Chamberlain did not find it 

necessary to consider the application of the Charter to the Respondent School Board, this 

Court recently adopted Gonthier J.'s reasons to apply the Charter to a school board in British 

Columbia Public School Employers' Assn. v. British Columbia Teachers' Federation. The 

BCCLA submits it is indisputable that the general principles expressed by La Forest J. in 

Godbout, and elaborated by Gonthier J. in Chamberlain, represent the law with respect to the 

application of the Charter to subordinate governmental entities and that the specific hallmarks 

identified by La Forest J. in Godbout are an appropriate starting point when seeking to 

determine if an entity is governmental in nature. 

Chamberlain v. Surrey School District No. 36, [2002] 4 S.C.R. 
710 at para. 121,2002 SCC 86. 
British Columbia Public School Employers' Assn. v. British 
Columbia Teachers' Federation (2005), 44 B.C.L.R. (4'h) 1 at 
paras. 19,72 (C.A.), 2005 BCCA 393. 

7. The BCCLA submits that a review of the legislation governing the 

Respondents, with particular regard to the four hallmarks of government identified in 

Godbout, inexorably leads to the conclusion that both Respondents are governmental in nature 

and therefore subject to the Charter with respect to all of their decisions and actions. The 

comparative table in Schedule A elaborates this review and demonstrates conclusively that the 

Respondents are governmental in nature. 

8. Applying the four hallmarks of government identified in Godbout to 

T r a n s L i ,  first, the directors of the TransLink board are accountable to their constituents in a 

manner analogous to the manner in which Parliament and the provincial legislatures are 

accountable to the electorates they represent. Directors serve on the T r a n s L i  board in their 

capacity as elected officials. In order to become a director of the TransLink board, a director 

must first be elected by his or her constituents. While holding office, a director is directly 



accountable to his or her constituents, for if that director is not re-elected or is otherwise 

dismissed by the electorate, then that director must also cease to serve as a director of the 

TransLink board. Second, the learned Summary Trial Judge found and TransLink concedes 

that TransLink possesses the power to tax and perform other functions that are usually 

reserved for government, such as expropriation and setting air quality standards. Third, the 

learned Summary Trial Judge found that TransLink has the express authority to make law in 

the form of by-laws. Moreover, TransLink is legislatively obliged to coordinate the delivery 

of public transportation throughout the Greater Vancouver Regional District, which 

obligations would otherwise be performed by the legislature. Fourth, TransLink derives its 

authority and has its purposes set out directly in provincial legislation. 

TransLink Factum, para. 17. 
Reasons for Judgment, para. 54. 
Greater Vancouver Transportation Authority Act, S.B.C. 
1998, c, 30, ss. 4(1), 6, 7, 8, 19, 22(5), 24(2)(d), 24(6), 25(2), 
29,30(2), 30.1,33(1), 46(4). 
Local Government Act, R.S.B.C. 1996, c. 323, ss. 2, 3(a), 
36(1), 783(1), 784(1), 785, 800-803, 850(2)(c)(ii), 857 and 
Division 4.1, Division 4.3, Part 24 and Part 25. 

9. Applying the four hallmarks of government identified in Godbout to BC 

Transit leads to the conclusion that BC Transit is also governmental in nature. First, the 

directors of the BC Transit board are also accountable to their constituents in a manner 

analogous to the manner in which Parliament and the provincial legislatures are accountable 

to the electorates they represent. A majority of the directors of BC Transit's board must be 

elected by their constituents. Second, BC Transit possesses a general taxing power. Transit 

commissions, created by BC Transit, have the power to impose taxes through regulation. 

Third, while BC Transit does not have the express authority to make by-laws, it is endowed 

with all of the rights and powers a municipality can exercise with respect to operating a rail 



- 
transit system on a highway in a municipality. Fourth, BC Transit derives its authority and 

has its purposes set out directly in provincial legislation. 

Reasons for Judgment, para. 52. 
British Columbia Transit Act, R.S.B.C. 1996, c. 38, ss. 2,3(2), 
4,8(l)(e), 9,10(1), 12,13,15,23,24(1), 25,28,32(2). 

10. At a more general level, a review of the relevant legislation demonstrates that 

the legislature has carved out a parcel of government activities and transferred the 

responsibilities and duties associated with those activities to the Respondents. The legislature 

requires the Respondents to perform these activities, which would otherwise be performed by 

government, pursuant to their legislative mandates. In carrying out these activities, the 

directors are accountable to the electorate in the same way that other elected members of other 

wings of government are accountable to the electorate. The Respondents are simply "part of 

the fabric" of government. 

11. Moreover, the case law establishes that both TransLink and the governmental 

entity of which it is a part, the Greater Vancouver Regional District, are subject to the 

Charter. 

Greater Vancouver Regional District Employees' Unwn v. 
Greater Vancouver Regional District (2001), 206 D.L.R. (49 
220 (B.C.C.A.), 2001 BCCA 435. 
ChurchiU v. GreQter Vancouver Transportation Authority 
(2001), 88 B.C.L.R. (3d) 364 (S.C.), 2001 BCSC 572. 

12. As a matter of policy, the BCCLA submits that the form of the entity should 

not determine whether the Charter applies if the substantive functions are ones which the 

govenunent would otherwise carry out. The BCCLA submits that government should not be 

allowed to avoid its responsibilities and its duties to the electorate by carving out a portion of 

its duties and requiring another entity to perform them in its place. These cdncerns were 

expressed by La Forest J. in Godbout, supra as follows: 



Were the Charter to apply only to those bodies that are institutionally part of 
government but not to those that are - as a simple matter of fact - 
governmental in nature (or performing a governmental act), the federal 
government and the provinces could easily shirk their Charter obligations by 
conferring certain of their powers on other entities and having those entities 
carry out what are, in reality, governmental activities or policies. In other 
words, Parliament, the provincial legislatures and the federal and provincial 
executives could simply create bodies distinct from themselves, vest those 
bodies with the power to perform governmental functions and, thereby, avoid 
the constraints imposed upon their activities through the operation of the 
Charter. Clearly, this course of action would indirectly narrow the ambit of 
protection afforded by the Charter in a manner that could hardly have been 
intended and with consequences that are, to say the least, undesirable. Indeed, 
in view of their fundamental importance, Charter rights might be safeguarded 
from possible attempts to narrow their scope unduly or to circumvent 
altogether the obligations they engender. 

Since the Canadian Charter clearly applies to the provincial legislatures and 
governments, it must, in my view, also apply to entities upon which they confer 
governmental powers within their authority. Otherwise, provinces 
could ... simply avoid the application of the Charter by devolving powers on 
municipal bodies. 

Godbout, supra at paras. 48,Sl. 

All of the Respondents' Activities are suhiect to the Charter 

13. The BCCLA submits that the Supreme Court of Canada has definitively stated 

where an entity is governmental in nature, it is subject to the Charter with respect to all of its 

activities. Further, the BCCLA submits that as a matter of policy this conclusion must be 

correct. 

14. In DouglasRYwantlen Faculty Assn v. Douglas College, a majority of the 

Supreme Court of Canada held that where an entity is governmental in nature, its activities 



(such as negotiating a collective agreement) are subject to the Charter, even if these activities 

might otherwise be characterized as "private" in nature. 

Douglas/Kwantlen Faculty Assn. v. Douglas College, [I9903 3 
S.C.R. 570. 

15. In tavigne v. Ontario Public Service Employees Union, La Forest J .  wrote for 

the majority in finding that the employer, the Council of Regents, was an emanation of 

government and that the Charter therefore applied to the activities in question in that case. In 

holding that the Charter applied to all of this governmental entity's activities, La Forest J. 

stated: 

It was also argued that the Charter does not apply to government when it 
engages in activities that are.. ."private, commercial, contractual or non-public 
[in] nature". In my view, this argument must be rejected. In today's world it is 
unrealistic to think of the relationship between those who govern and those 
who are governed solely in terms of the traditional law maker and law subject 
model. We no longer expect government to be simply a lawmaker in the 
traditional sense; we expect government to stimulate and preserve the 
community's economic and social welfare. In such circumstances, government 
activities which are in form "commercial" or "private" transactions are in 
reality expressions of government policy, be it the support of a particular 
region or industry, or the enhancement of Canada's overall international 
competitiveness. In this context, one has to ask: why should our concern that 
government conform to the principles set out in the Charter not extend to these 
aspects of its contemporary mandate? To say that the Charter is only 
concerned with government as law maker is to interpret our Constitution in 
light of an understanding of government that was long outdated even before the 
Charter was enacted. 

Lavigne v. Ontario Public Service Employees Union, [I9911 2 
S.C.R. 211 at 314. 

16. The BCCLA submits that the majority of judges comprising the seven judge 

panel in Lavigne concurred in the above-mentioned statement of La   ore st J. Sopinka and 

Gonthier JJ. adopted La Forest J.'s reasons, and McLachlin J. agreed that the Charter applied 



- 

to the activities in questions for the reasons given by La Forest J. Wilson and L'Heurewc- 

Dub6 JJ. expressly concurred that the Charter applies to all dealings of those entities found to 

be governmental, and Cory J. concurred in this part of Wilson J.'s reasons. As expressed by 

Wilson J.: 

There are very good reasons for holding that the Charter applies to all activities 
of governmental entities and not merely those we might characterize as falling 
within its proper governmental domain. 

Luvigne, supra at 245. 

17. In Godbout, supra, La Forest J., writing for himself and McLachlin and 

L'Heureux-Dub6 JJ., confirmed that where an entity is governmental in nature, it is subject to 

the Charter with respect to all of its activities. La Forest J. wrote: 

The particular modality a municipality chooses to adopt in advancing its 
policies cannot shield its activities from Charter scrutiny. All the 
municipality's powers are derived from statute and all are of a governmental 
character .... An act performed by an entity that is governmental in nature is, to 
my mind, necessarily "governmental" and cannot properly be viewed as 
"private" at all. 

Godbout, supra at para 55. 

18. While Godbout was ultimately decided on the basis that an infringement of the 

right to privacy guaranteed by s. 5 of the Quebec Churter of H u m  Rights and Freedoms had 

occurred, none of the other eight judges hearing the case disagreed with the above-mentioned 

statement of La Forest J. and all nine judges concurred in the result. Indeed, McLachlin and 

L'Heureux-Dub6 JJ. expressly adopted La Forest J.'s reasons. Therefore, the BCCLA submits 

that while the above-mentioned statement of La Forest J. might not have been the lynchpin of 

the Supreme Court of Canada's decision in Godbout, it is deserving of significant weight and 

considerable attention in the case at bar. 



- 
19. As the learned Summary Trial Judge acknowledged, in Eldridge v. British 

Columbia (Attorney General) the Supreme Court of Canada could not have been clearer in 

stating its view that where an entity is governmental in nature, the Charter applies to all of its 

activities. In the words of La Forest J: 

In such cases [where the question is whether the entity is itself "government" 
for the purposes of s. 321, all the activities of the entity will be subject to the 
Charter, regardless of whether the activity in which it is engaged could, if 
performed by a non-governmental actor, correctly be described as "private". 

Eldridge, supra at para. 44. 
Reasons for Judgment, para. 62. 

20. La Forest J.'s reasons were adopted by all other eight members of the Court. 

21. Furthermore, the BCCLA submits that the fact that Lavigne, Godbout and 

Eldridge involved considerations of fundamental freedoms other than s. 2(b) of the Charter is 

of no import, as the question of the application of the Charter pursuant to s.32(1) is not 

particular to any one of the guaranteed fundamental freedoms. 

22. The BCCLA submits that if it were possible for what might be described as 

"private" or "commercial" activities of governmental entities to escape Charter scrutiny, then 

there would be no need for courts to ever answer the well-accepted question of whether the 

entity in question is governmental or non-governmental in nature. Rather, the single question 

to be answered under s. 32 of the Charter would be the question that is only asked of non- 

governmental entities, being whether the impugned activity is properly characterized as 

governmental or non-governmental in nature. Such an approach wouId be contrary to the 

history of jurisprudence on the application of s. 32 of the Charter. 

23. The BCCLA submits that as a matter of policy once an entity is found to be 

governmental in nature, none of its activities can properly be described as "private" or 



- 

"commercial" in nature. In contemporary society, government's role extends to a plethora of 

activities, including activities which previously might have been performed exclusively by 

private entities. The Supreme Court of Canada has rejected the notion of casting in stone 

what is meant by governmental activity. 

Lavigne, supra at 314. 

24. For all of the above-mentioned reasons, the BCCLA submits that the Charter 

applies to both of the Respondents and to all of their activities. 

ALL OF WHICH IS RESPECTFULLY SUBMITTED. 

Dated: Dated at Vancouver this 29' day of August, 2006. 

Chris W. Sanderson, Q.C. 

Chelsea D. Wilson 

Counsel for the Intervenor, British 
Columbia Civil Liberties Association 



TransLink, established 
pursuant to the Greater 
Vancouver Transportation 
Authority Act, S.B.C. 1998, 
c. 30: 

BC Transit, established 
pursuant to the British 
Columbia Transit Act, 
R.S.B.C. 1996, c. 38: 

Criteria established by 
LaForest J. in Godbout v. 
Longueuil (City), [I9971 3 
S.C.R. 844 at para. 47 to 
assess whether or not a 
given entity constitutes 
government for the 
purposes of the application 
of the Charter pursuant to 
section 32(1): 

The GVRD, incorporated 
pursuant to the provisions of 
the Local Government Act, 
R.S.B.C. 1996, c.323: 

First, are the 
representatives of the 
entity elected by members 
of the general public and 
accountable to their 
constituents in a manner 
analogous to that in which 
Parliament and the 
provincial legislatures are 
accountable to the 
electorates they represent? 

Section 783(1) of the Local 
Government Act provides that 
a regional district board 
consists of municipal directors 
and electoral area directors. 

Section 784(1) of the Local 
Government Act provides that 
each municipal director is to 
be appointed by the council 
from among its ~ ~ ~ b e r s .  

Pursuant to section 36(1) and 
section 785 of the Local 
Government Act, the electoral 
area director must be elected. 

The GVRD board is 
comprised entirely of mayors 
and councillors, from various 
municipalities in the region, as 

Section 4 of the British 
Columbia Transit Act 
requires that a majority 
of the board of 
directors of BC Transit 
consist of elected 
officials. Further, 
section 25(4) of the 
British Columbia 
Transit requires 
that the members of its 
regional commission 
consist entirely of 
elected officials. 

Pursuant to section 8 of the 
Greater Vancouver 
Transportation Authority Act, the 
board of directors of TransLink 
must be comprised of elected 
officials. Although the Greater 
Vancouver Regional District (the 
"GVRD") is responsible for 
appointing the members of the 
board, they must all be elected 
officials who are responsible and 
accountable to their constituents. 

i 



Pursuant to section 6(2)(b) of the 
Greater Vancouver 
Transportation Authority Act, 
TransLink has the authority to 
raise revenue by means of taxes 
and levies. Further, section 25(2) 
grants TransLink the authority to 
assess property tax on land and 
improvements. 

Pursuant to section 6(2)(c) of the 
Greater Vancouver 
Transportation Authority Act, 
TransLink has the authority to 
make by-laws with respect to the 
regional transportation system. 
Section 25(2)(a) of the Act also 
provides TransLink with the 
authority to make by-laws. 

? 

Pursuant to section 15 of 
the British Columbia 
Transit Act, through the 
regional transit 
commission, BC Transit 
is able to raise revenue 
by prescribing taxes. 

BC Transit does not 
have the express 
authority to make by- 
laws, but section 8(l)(e) 
of the British Columbia 
Transit Act provides BC 
Transit with all of the 
rights and powers that a 
municipality can 
exercise with respect to 
operating a rail transit 
system on a highway in 
a municipality. 

Second, does the entity 
possess a general taxing 
power? 

Third, is the entity 
empowered to make laws, 
to administer them and to 
enforce them? 

well as an elected director 
from an Electoral Area. 

Although the municipal 
directors have been appointed 
to the board by their 
respective councils, they must 
all be elected officials. 

Pursuant to section 803 of the 
Local Government Act, the 
GVRD has been granted 
taxation powers. Division 4.3 
of the Local Government Act 
provides a method by which 
the GVRD can requisition 
funds from a municipality. 

Pursuant to sections 800-802 
and Division 4.1 of the Local 
Government Act, the GVRD 
has the power to make by- 
laws. 






