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PART 1 - OVERVIEW AND FACTS

1. This case is a test of our commitment to a free press, to which the law has always accorded
special recognition and which is now specifically constitutionally protected under section 2(b) of
the Charter. The facts of this case demonstrate why a free press was deemed by the Charter’s
framers to be so fundamental to our free and democratic society as to merit explicit constitutional
protection: the Appellants uncovered one of the most significant political scandals of the last few
decades, and thereby sparked a vigorous national debate that deeply affected Canada’s political
landscape. It is very clear from the record in this case that much of the news the Appellants
unicovered could not have been gathered but for promises not to reveal the identities of certain

sources.

2.  This case arises because one document (the loan authorization form) passed to the
Appellants by a confidential source (“X”) may or may not have been forged. The only evidence
in this case is that X had received the document in the mail anonymously, and had passed it on to
the Appellant Mr. McIntosh because of its evident importance. The document has not been
proved to be forged, but the Courts below have found there are reasonable grounds to believe it
was and a search warrant was issued to enable the police to obtain the document for the purpose
of discovering the identity of X, and, perhaps, the identity of the document’s original source. If
the document was indeed forged, then it would amount to uttering a forgery in an attempt to use
the media to discredit a sitting Prime Minister. Ultimately, the Appellants did not publish any

story based on the document because they could not corroborate it.

3. It is commonsensical that, if the media’s promises of confidentiality to their sources are
breached, that there will be a chilling effect on such sources coming forward in the future, and
accordingly the media’s ability to gather news will be impaired. This appeal therefore raises the
issue of when, if at all, the interest in investigating a crime will outweigh the harm caused by this

chilling effect.

4, The Courts below have approached this problem through the lens of the common law of
privilege, informed by the Charter. In the argument that follows, the Intervener, the BC Civil
Liberties Association (“BCCLA”); will submit that, while the relationship between the

Appellants and X is also privileged under the common law, there is no need to advert to the



common law because the police search directly engages the Charter. The proper framework was
set out in Lessard' by McLachlin J. (as she then was), who dissented in the result but whose
analysis was consistent with the majority’s approach. The BCCLA will also submit that that
analysis properly leads to the conclusion that the search warrant should not have been issued in

this case.

PART 2 —~ POINTS IN ISSUE

5.  The BCCLA advances two arguments, both of which relate to Issues (A) through (C) as
stated in paragraph 27 of the Appellants’ factum:

(a) The proper framework of analysis in this case is to apply the Charter directly,
rather than by modifying the Wigmore analysis. A police search that interferes
with the ability of the media to gather news breaches section 2(b). Accordingly,
the search warrant ought not to be issued unless it can be justified under section 1.

There is no need to advert to the common law of privilege in this case.

(b) On a proper Charter analysis applied to the amplified record, the search warrant

should not have been issued as the breach of section 2(b) was not justified.
PART 3 - ARGUMENT

A. THE PROPER ANALYTICAL FRAMEWORK

(1) A State Intrusion into the Confidentiality of a Journalist’s Source
Violates Section 2(b)

6. In the proceedings below, both the reviewing judge and the Court of Appeal agreed that
section 2(b) is engaged in this case, and that conclusion is clearly correct. Essentially, the search
warrant will interfere with the media’s newsgathering by discouraging, to some degree, future

sources from coming forward with their information.

' Canadian Broadcasting Corp. v. Lessard, [1991] 3 S.C.R. 421, [1991] S.C.J. No. 87 (Q.L.); references to QL.
Respondent’s Authorities, Tab 8.



7.  This Court has held, in Lessard and Canadian Broadcasting Corp. v. New Brunswick
(Attorney General),” that police searches of media premises raise section 2(b) issues that must be
accounted for in the determination of whether or not to issue a warrant. The majority in both
cases held that:

The justice of the peace should ensure that a balance is struck between the
cotpeting interests of the state in the investigation and prosecution of crimes
and the right to privacy of the media in the course of their news gather and news
dissemination. It must be borne in mind that the media play a vital role in the
functioning of a democratic society.’

8. La Forest J., in his concurring reasons, held that the freedom of the press guarantee
“comprises the right to disseminate news, information and beliefs”, but also includes the
gathering of news: “the freedom to disseminate information would be of little value if the
freedom under s. 2(b) did not also encompass the right to gather news and other information

yd

without undue governmental interference.” He found that the right to gather information could

be “seriously inhibited if government had too ready access to information in the hands of the
media”,” such as by breaching the anonymity journalists sometimes promise to sources: “That
someone might be deterred from providing information to a journalist because his or her identity
could be revealed seems to me to be self-e:vidt':nt.”.6
9.  McLachlin J. dissented in the result but did not adopt an analytical approach different in
principle from that of the majority. She likewise found that a police search of media premises
may impinge on the values underlying the freedom of the press in a number of ways, one of
which is that “confidential sources of information may be fearful of speaking to the press, and
the press may lose opportunities to cover various events because of fears on the part of

participants that press files will be readily available to the authorities.”’

2[1991] 3 S.C.R. 459.

> New Brunswick at p. 481, per Cory J. for the majority (emphasis added); quoted in Lessard at para 47, per Cory J.
for the majority.

4 Lessard, at para 2.
3 Ibid., at para 3.
$ Ibid.

? Ibid., at para 66.



10. Respectfully, it clearly must be correct that the state’s interference in the confidentiality
offered by journalists to their sources violates section 2(b). As the record in this case amply
demonstrates, confidential sources are a common and important technique for gathering the
news. Many times an undertaking of confidentiality will be essential to obtaining a source’s
information, and common sense suggests that is particularly so where, as in this case, the
information impugns persons in authority. Regardless of whether the state is actually successful
in obtaining a confidential source’s identity, a police search conducted for that purpose can only
tend to discourage future sources from coming forward. That chilling effect violates the freedom

of the press under section 2(b).

11. A central question in this appeal is whether the Charter analysis can be accommodated
within a common law privilege framework. The Court below decided the case on that basis, and
it is largely being presented in this Court within that same framework. But privilege is an
unnecessary distraction in this case because the search warrant authorizes state action that is
subject to the Charter. The search warrant may only be issued if the breach of section 2(b) is
justified under section 1, and the proper analytical framework is to address the Charter issues
directly. The remaining sections under this issue will point out the flaws in adopting privilege as

the analytical framework, and will set out the proper considerations on a Charter analysis.

(2) A Privilege Analysis Is Inappropriate

12. In the Court of Appeal, Laskin and Simmons JJ.A recognized that this case engages section
2(b), but they chose to address the case on the basis of privilege, which they assumed would
satisfy the Charter analysis: “Because both the s. 2(b) analysis and the Wigmore analysis require
this same balancing, we consider it appropriate to address the competing arguments of the parties
within the existing common law framework provided by the Wigmore criteria. Resort to Charter

remedies is unnecessary.”

13.  With respect, the Court of Appeal got it wrong: in this case, it is resort to the common law
that is unnecessary. Where state action would intrude on freedom of the press, section 2(b) is

engaged and that state action cannot proceed unless justified under section 1. Privilege should be



left to a civil context, such as in Saggu v. Canwest Publishing Inc..® a defamation case in which it
was held that the identity of the defendant journalist’s source was privileged and not subject to
disclosure. Not only is privilege unnecessary, but a Wigmore analysis, even if modified in light

of section 2(b), is inappropriate, for the reasons set out below.

14. First, as the Appellants have observed in their factum, the Wigmore test in large part
reverses the onus of proof. On a Charter analysis, upon the media establishing a breach of
section 2(b), the onus shifts to the Crown to prove that the search is justified because it has a
pressing and substantial and is proportional in effect. The Wigmore test, on the other hand,
places the whole onus on the party claiming the privilege, including at the fourth, balancing
stage, which plainly invokes considerations that on a Charter analysis would be addressed under

section 1.

15. The second point is related to the first. The balancing test under the fourth step of
Wigmore tends to be less rigorous than the scrutiny under the Oakes test. In particular, the
Wigmore test assumes that the disclosure will indeed yield “the benefit gained from the correct
disposal of the litigation”. On its face, the Wigmore test does not prompt the court to determine
whether there is a rational connection between disclosure and the hoped-for benefit of finding
the truth, and nor does it lead the court to define the actual benefit in some other more targeted

way. The case at bar demonstrates the frailty of this assumption, as will be argued below.

16. The Appellants seek to address these shortcomings by modifying the Wigmore test
accordingly. It may be that these two concerns could be addressed in that way, although the
complexity involved quickly begins to outweigh the benefit of using a pre-existing test.
However, merely modifying the test cannot solve the third and most significant problem with
using a Wigmore test as a proxy for section 2(b). No matter how much a common law test is
modified to “take account of the values underlying ss. (2) and 8 of the Charter”,” it will tend to

both marginalize and mischaracterize the constitutional dimension.

82009 BCSC 362; Appendix A to this Factum,
® Judgment of the Court of Appeal, para 74.



17. A test rooted in the common law cannot help but obscure the constitutional nature of the
interest at stake, and thus overlook its true importance. But more importantly, the notion of
privilege does not properly capture the nature of freedom of the press under section 2(b).
Privilege, particularly one found on a case-by-case basis, is too bound up in the particular
relationship between the parties. While certainly the Wigmore test incorporates a public benefit
analysis, ultimately privilege is extended out of recognition of the privacy interests of the parties
to the relationship. The focus is on the interests of the parties to that relationship. In contrast,
freedom of the press is4 guaranteed not primarily out of concern for the press or their sources, but
rather because the press furthers Canadians’ pursuit of truth and self-fulfillment. Tt does so “by
reporting on facts and opinions and offering its comment on events and ideas ~ activities vital to
the functioning of our democracy, which is premised on the free reporting and interchange of
ideas.”'® The press also “acts as the agent of the public in monitoring and reporting on
governmental, legal and social institutions”, as exemplified in the case at bar.!! In the case of a
confidential source, section 2(b) protects against disclosure of the identity of that source
principally so as not to discourage other sources from coming forward with information in the

future, and thereby deny the public access to the truth.

18. This distinction is far from academic. Indeed, the Respondent argues in his factum that the
“easy answer” to this appeal is that even class privilege will not shield communications made in
the furtherance of crime. But the exception to privilege exists because the public interest in
fostering the solicitor-client relationship does not encompass communications in furtherance of
crime. Society’s interest in a free press, however, is in maintaining access to the truth, which
requires that sources not be discouraged from coming forward for fear the police are able to
obtain their identities. Whether or not the Respondent has an “easy answer” to the privilege

argument, it does not address the full weight of the freedom of the press guarantee.

3) The Proper Charter Analysis

19. In Lessard and New Brunswick, Cory J. for the majority set out nine factors to be taken into

account in the balancing process to determine whether a search warrant of media premises

'® Lessard, supra, para 65 (per McLachlin I.).
" Ibid.



should be issued. As described above, one of those factors is that a balance be struck “between
the competing interests of the state in the investigation and prosecution of crimes and the right to
privacy of the media in the course of their news gathering and news dissemination.”"? Another is
that the affidavit should set out whether there are alternative sources from which the information

may be reasonably obtained, although he noted that this is not a constitutional requirement."

20. As discussed above, McLachlin J, dissented in the result, but her analytical approach was
broadly similar to that of the majority. The advantage of McLachlin J.’s approach is that she sets
out in more detail the conditions that may justify, under section 1, the issuance of a warrant for a

search that will breach section 2(b):

(1) The search/seizure is necessary because there are no alternative sources for the
information required;

(2) The importance of the search/seizure outweighs the damage to be caused by
the infringement of freedom of the press; and

(3) The warrant ensures that the search/seizure interferes with the press’s freedom
as little as possible.'*

21.  In many cases, as in this one, the second condition will be critical. Two points must be

kept in mind when conducting that balancing process.

22. First, the court must fairly and realistically assess the importance of the search. It is not
enough to assume that the interest in favour of the search is the “correct disposal of the
litigation”, in the words of the Wigmore test, or “investigating and prosecuting crime”, as the
Court of Appeal described it at one point." Rather, the court must look to the actual
contribution the search can fairly be expected to make to the investigation, and then assess
society’s interest in that contribution. The questions to ask are: what might be discovered in the
search? how important is that information to the investigation? what is the rough likelihood of
the search yielding that information, or other information of value? how serious is the suspected

crime? how likely is it that the investigation will lead to charges being laid? The more

2 Lessard, supra, para 47, per Cory J.; this is the third factor.
3 Ibid.; this is the fifth factor.

14 Lessard, supra, para 74, per McLachlin J. (emphasis added).
1 Judgment of the Court of Appeal, para 116.
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